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IN THE UTAH COURT OF APPEALS
RANDY R. KRANTZ,

:

Petitioner,

:

-v-

:

UTAH DEPARTMENT OF COMMERCE,
DIVISION OF REAL ESTATE AND
UTAH REAL ESTATE COMMISSION,
Respondents.

Case No. 920487-CA
Priority No. 15

:

PETITION FOR REHEARING
STATEMENT OF ISSUES PRESENTED ON PETITION FOR REHEARING
The following issues are presented in the Respondents'
(hereinafter "Commission") petition for rehearing.
1. Did the Court erroneously conclude that a petitioner
has a statutory right to reconsideration?
2. Is the failure to notify of a right to request
reconsideration (of the decision to revoke a party's license)
equivalent to denial of a right to a hearing?
3. Is the Commission's failure ^o notify petitioner of
a right to request a hearing a violation of statutory law or a
violation of due process?
STATEMENT OF THE CASE
Petitioner, Randy R. Krantz, was a real estate broker.
As a result of complaints filed with the Real Estate Commission,
his license to practice was revoked.

Krantz appealed to the

Department of Commerce who upheld the revocation.

Respondent

then appealed to this Court which ruled that the Real Estate

Commission violated procedure which substantially prejudiced the
petitioner.

Krantz v. Utah Department of Commerce, et al.. No.

920487-CA, slip op. 2 (Utah App. May 3, 1993) (copy of the
opinion is attached as Appendix A ) .
STATEMENT OF THE FACTS
A statement of facts beyond that which appears in the
Statement of the Case is not necessary for this petition.
SUMMARY OF ARGUMENT
First, this Court misstated the law when it found that
Krantz had a right to reconsideration of the Commission's
decision to revoke his license.

Second, statutory law does not

mandate that a party's request for reconsideration be given a
hearing.

Third, the decision to remand should be based on

statutory violation and not on an implied constitutional
violation.
INTRODUCTION
A petition for rehearing is appropriate when the Court
has overlooked relevant facts or authority, or misapplied the
law.

See Cummins v. Nielson, 42 Utah 157, 172-73, 129 P. 619,

624 (1913).

The argument portion of this brief will demonstrate

that the Commission's petition for rehearing is properly before
the Court and should be granted.

2

ARGUMENT
POINT I
THIS COURT ERRONEOUSLY CONCLUDED THAT A
PETITIONER KRANTZ HAD A STATUTORY RIGHT TO
RECONSIDERATION.
Utah Code Ann. § 61-2-12(1)(b) (1988) provides the
licensee or certificate holder may request reconsideration by the
Real Estate Commission of a decision delegated to an
administrative law judge.
The procedures outlining a request for reconsideration
are set forth in the Utah Administrative Procedures Act.
Code Ann. § 63-46b-13 (1988).

Utah

Although provided for by the Act,

the term reconsideration is not defined.

The statute simply

states that a request for reconsideration shall be filed with the
agency and the agency shall issue a written order granting or
denying the request.

Utah Code Ann. § 63-46b-13(3)(a).

If no

response is given within 20 days the request for reconsideration
is deemed to be denied. § 63-46b-13(3)(b).
In this case there is no question that Krantz may
request reconsideration by the Commission of a decision which had
been delegated.

The statute, however, does not mandate that

reconsideration be given, only that Krantz may request it.
Therefore, this Court's statement that there is a statutory right
of reconsideration is a misstatement of law.

Krantz v. Utah

Department of Commerce, et al.. No. 920487-CA, slip op. 2 (Utah
App. May 3, 1993)
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POINT II
THE FAILURE TO NOTIFY OF A RIGHT TO REQUEST
RECONSIDERATION IS NOT EQUIVALENT TO DENIAL
OF A RIGHT TO A HEARING
There is no dispute that the denial of a hearing when
one is entitled to a hearing is a violation of due process.
v, Smilowitz, 840 P.2d 157, 164 (Utah App. 1992).

Holm

However, this

Court's view that a request for reconsideration is equivalent to
a hearing is not founded on a correct interpretation of Utah law.
The statute which grants the right to request reconsideration,
§ 63-46b-13, states that the agency shall issue an order granting
or denying the request.

§ 63-46b-13(3)(a).

If the agency does

not issue a response to the request within 20 days, it is deemed
denied.

§ 63-46b-13(3)(b).

It is clear from the statute that a

party does not have a right to a hearing on the request for
reconsideration.

Even if reconsideration is granted there is no

requirement under the statute that a hearing be held.

An agency

could simply reconsider the decision by review of the record.
Therefore, there is no statutory basis to equate a petitioner's
right to request reconsideration to a petitioner's right to a
hearing.
POINT III
THE COMMISSION'S FAILURE TO NOTIFY KRANTZ OF
A RIGHT TO REQUEST RECONSIDERATION IS A
VIOLATION OF STATUTORY LAW AND NOT A
VIOLATION OF DUE PROCESS.
There is no dispute that the Commission failed to
notify Krantz of his right to request reconsideration.

According

to the statute, "[t]he appellate court shall grant relief only
4

if, on the basis of the agency's record, it determines that a
person seeking judicial review has been substantially prejudiced
by . . . [the agency's failure] to follow prescribed procedure."
Utah Code Ann- § 63-46b-16(4) (1988).

Although the Real Estate

Commission does not believe Krantz has suffered substantial
prejudice, it is not requesting a review of that finding.
The Commission contends that the proper grounds for
remand should be based upon a finding of a violation of statutory
law and not upon the perceived violation of due process as
implied by the opinion.

This view is consistent with the

position taken by the parties in the original briefs to this
Court.

It is unnecessary for the Court to reach a constitutional

issue in deciding this case.

The Utah Supreme held in State v.

Wood, 648 P.2d 71, 82 (Utah 1981), that
we address neither the federal nor the state
constitutional issues because the case can be
decided on the preferred grounds of statutory
construction. It is a fundamental rule that
we should avoid addressing a constitutional
issue unless required to do so.
As pointed out in Barrow v. Arizona Bd. of Regents, 761
P.2d 145, 153 (Ariz-App. 1988),
a constitutional due process right is not
created in favor of a person who suffers harm
by reason of an administrative agency's
failure to follow its own procedures. The
requirement that the procedures be followed
is founded on principles of administrative
law, not on constitutional principles.
This Court should adopt the above standard and clarify
that the failure of the Real Estate Commission to abide by its
procedures is a violation of statutory law and not a
5

constitutional due process violation.
CONCLUSION
Utah statutory law provides that a party may request
reconsideration of an agency decision.

The law does not grant a

right to a hearing as a result of that request.

Because the

court misinterpreted the statutory language of § 63-46b-13, the
Commission respectfully requests that this Court:
1.

Correct the misstatement of statutory law.

2.

Rule that a violation of procedures does not

necessarily create a constitutional due process right.
3.

Reaffirm the principle that a court should avoid

addressing constitutional issues unless required to do so.
In conclusion, this Court should grant the Commission's
petition for rehearing for purpose of correcting the opinion to
conform to established law.
The State certifies that this petition is presented in
good faith and not for delay.
RESPECTFULLY SUBMITTED this 17th day of May, 1993.
JAN GRAHAM
Attorney General

L. A^DEVER
Assistant Attorney General
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Randy R. Krantz,
Petitioner,

Case No. 920487-CA
Utah Department of Commerce,
Division of Real Estate, and
Utah Real Estate Commission,

F I L E D
(May 3, 1993)
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Attorneys:

Thomas F. Rogan, Salt Lake City, for Petitioner
Jan Graham and Robert E. Steed, Salt Lake City, for
Respondents

Before Judges Bench, Billings, and Russon.
BILLINGS, Presiding Judge:
Petitioner Randy R. Krantz appeals a ruling of the Executive
Director of the Utah Department of Commerce upholding an order of
the Real Estate Commission revoking his real estate license. We
reverse and remand*
FACTS
Because our resolution of this case is based on a procedural
flaw, we only summarize the factual background. Petitioner is
the principal broker for Copper State Realty. He is also
president of Copper State Construction (CSC). This appeal arises
from incidents involving two couples, the Stones and the Gasters,
who entered into real estate transactions involving both of
Petitioner's companies. In both cases, CSC offered to buy the
couples' residence and build them a new custom home. In each
instance, the couple had the option of finding another buyer
while their new home was under construction.

The couples complained to the Division of Real Estate that
Petitioner failed to complete the bargains he had arranged.
Following a hearing, an administrative law judge (ALJ)
recommended Petitioner's license to practice as a real estate
principal broker be revoked. The Real Estate Commission and the
Director of the Division of Real Estate adopted the ALJ's
findings, conclusions, and recommendation of revocation.
Petitioner appealed to the Executive Director of the Department
of Commerce. The Executive Director expressly adopted the
findings of the Commission and upheld the Commission's Order.
Petitioner filed this appeal from the Executive Director's
ruling.
Petitioner raises numerous claims for relief under Utah Code
Ann. § 63-46b-16 (1989). Petitioner claims he was substantially
prejudiced by: (1) the Executive Director's determination
Petitioner made a false promise to the Stones that CSC would
assume a loan on the condominium they were attempting to sell;
(2) the Executive Director's determination Petitioner made a
substantial misrepresentation by failing to tell the Gasters that
the new home they purchased was subject to mechanics' liens; (3)
the Executive Director's determination Petitioner breached a
fiduciary duty to the Gasters when, while acting as their agent,
he represented that CSC would make the necessary payments on a
trust deed on the home the Gasters were selling; (4) the
Executive Director's determination Petitioners use of an
unapproved form for the Stones' earnest money agreement was a
violation of Utah Code Ann. § 61-2-20 and thus a violation of
Utah Code Ann. § 61-2-11(15); (5) the Executive Director's
determination Petitioner was unworthy or incompetent to act as a
broker due to his failure to pay the trust deed on the Gasters'
home while he was under a duty to act in their best interest.
Petitioner also raises claims for relief based on a number
of procedural defects. These include: (1) the lapse of ten
months between the administrative hearing and the ALJ's ruling,
(2) lack of notice of the right to reconsideration, (3) a
semantic difference between the ALJ's recommended Order and the
Real Estate Commission's Order, (4) shortcomings in the agency's
prior practices, and (5) lack of comprehensive regulatory
guidelines. Because we find Petitioner was not notified of his
right to reconsideration at the agency level, we do not reach
Petitioner's other claims. Instead, we remand for proceedings to
cure this procedural defect.
NOTICE OF RIGHT TO RECONSIDERATION
Petitioner argues the Real Estate Commission was obligated
to notify him of his right to reconsideration under the Utah
Administrative Procedures Act (UAPA). See Utah Code Ann. § 6346b-10(l) (1989). We review a petitioner's claim of a procedural
defect in a UAPA proceeding under Utah Code Ann. § 63-46b-

920487-CA
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16(4)(e) (1989)- That section provides we can grant relief if an
individual has been "substantially prejudiced" by the agency's
failure "to follow prescribed procedure." Id. We review
questions under this section for correction of error and grant no
deference to the agency's conclusion of the appropriate
procedure. See SEMECO Indus.. Inc. v. Auditing Div.. 209 Utah
Adv. Rep. 73, 76-77 (Utah 1993) (Durham, J., dissenting). See
also King v. Industrial Comm'n, 209 Utah Adv. Rep. 33, 35 n.6
(Utah App. 1993) (recognizing differing standards of review under
various subsections of section 63-46b-16(4)).* Because failure
to hold a hearing which a petitioner has a right to have would
violate due process,2 we presume a petitioner who has not
received notice of a right to reconsideration has been
substantially prejudiced.
Petitioner has a statutory right to reconsideration under
Utah Code Ann. § 61-2-12 (Supp. 1992). That section provides:
If the hearing is delegated by the commission
to an administrative law judge, and a ruling
has been issued by the commission and the
director, the licensee or certificate holder
may request reconsideration by the commission
by filing a written request stating specific
grounds upon which relief is requested.
Id. § 61-2-12(1)(b). In addition, section 61-2-12 expressly
requires the Real Estate Commission to comply with UAPA. Id. §
61-2-12(3). Following a formal adjudicative proceeding under
UAPA
the presiding officer shall sign and issue an
order that includes:
(a) a statement of the presiding
officer's findings of fact based exclusively
on the evidence of record in the adjudicative
proceedings or on facts officially noted;
(b) a statement of the presiding
officer's conclusions of law;
(c) a statement of the reasons for the
presiding officer's decision;
(d) a statement of any relief ordered by
the agency;
!• See also State ex rel. Department of Community Affairs v.
Utah Merit System Council. 614 P.2d 1259, 1263 (Utah 1980)
(holding procedural rules "cannot be ignored or followed by the
agency to suit its own purposes").
2. See Holm v. Smilowitz. 840 P.2d 157, 164 (Utah App. 1992)
(holding refusal of request for hearing on foreign custody order
violates due process).

(e) a notice of the right to apply for
reconsideration;
(f) a notice of any right to
administrative or judicial review of the
order available to aggrieved parties; and
(g) the time limits applicable to any
reconsideration or review.
Utah Code Ann. § 63-46b-10(l) (1989) (emphasis added). This
section of UAPA requires a petitioner receive notice where a
right of reconsideration exists. Hence, UAPA section 63-46b10(1)(e) requires the Real Estate Commission's Order confirming
and adopting the ALJ's findings and conclusions contain a notice
to Petitioner of the right to reconsideration conferred by
section 61-2-12(1)(b).
The Real Estate Commission does not dispute it failed to
notify Petitioner of his right to apply for reconsideration.
Thus, we conclude Petitioner was substantially prejudiced by the
Real Estate Commission's failure to notify him of his right to
reconsideration under section 61-2-12(1)(b). We therefore remand
this matter to the Executive Director of the Department of
Commerce. We instruct the Executive Director to direct the Real
Estate Commission to issue an order that conforms to the
requirements of Utah Code Ann. § 63-46b-10 (1989). This will
allow Petitioner the opportunity to exercise his statutory right
to apply to the Commission for reconsideration of the Order
affirming the ALJ's rulings on the merits.

Qaan
Judith M. Billings,
Presiding Judge

WE CONCUR:

Lebnard H. Russon, Judge

